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OVERVIEW OF INCREASED ENFORCEMENT

Performance Audit of DOH Regulation and Oversight
of Nursing Facilities July 26, 2016

» Staffing
» Disposition of Complaints

» Inadequate Civil Money Penalties

Pennsylvania DOH doubled its fines against nursing
homes to approximately $2.6 million in 2018
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OVERVIEW OF INCREASED ENFORCEMENT

Follow-up report issued by Auditor General on July 23,
2019.

- Improve surveyor training to achieve consistency amongst surveys

- DOH should exercise its authority to require additional nursing
home staff where direct care is lacking

- DOH to follow CMS’ resident-centered guidance for handling
complaints
- Acknowledgment that DOH has increased the use of CMPs, but

recommendation that DOH track effectiveness of fines to show
that oversight tool leads to improved outcomes

- Adoption of more stringent and clearly outlined policies for
vetting nursing facility license applicants
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OVERVIEW OF INCREASED ENFORCEMENT

DOH Civil Penalty Assessment Guideline - 12/19/16:

e Factors to be considered when issuing civil penalties:
» Statutory provisions authorizing civil penalties under HCFA
« Recommendations contained in PA Auditor General’s Performance
Audit Report (July 2016)

- DOH’s interest in effective regulation to promote the highest
possible quality of care and services for LTC residents in PA

e Any facility with a survey exit date on or after 1/1/2017 may be
subject, when warranted, to civil penalties calculated on a per

violation per day basis pursuant to 35 P.S. § 448.817



OVERVIEW OF INCREASED ENFORCEMENT

Updated DOH Civil Penalty Assessment
Guideline - 3/30/18:

e Any facility with a survey exit date on or after 1/1/2017,
may be subjected, when warranted, to civil penalties
calculated on a per instance or per day basis, or both,
pursuant to 35 P.S. § 448.817.
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OVERVIEW OF INCREASED ENFORCEMENT

Updated DOH Civil Penalty Assessment
Guideline - 3/30/18:

 When determining whether civil penalties are warranted, DOH will
consider the facility’s compliance history, including but not limited
to the following:

» Whether the facility’s violations resulted in harm or death to a
resident;

» The facility’s most current deficiency report;

 The threat or potential threat to resident health and safety;

« The number of residents at risk or affected by the noncompliance;
 The facility’s plan of correction;

- Similar survey findings where sanctions were imposed; and

« Repeat noncompliance in the same or similar regulatory categories.



OVERVIEW OF INCREASED ENFORCEMENT

SUMMARY OF DOH CIVIL PENALTIES IMPOSED*

Year Range of Civil Penalties | Total Amount of CP’s
for the year

2016 $1,000 - $60,800 $412,200

2017 $1,500 - $100,000 $1,028,750

2018 $1,500 - $52,250 $2,855,299

2019 $500 - $33,000 $1,111,310
(as of September)

*Chart based on sanctions disclosed on DOH’s website as of 9/16/2019



: OVERVIEW OF INCREASED ENFORCEMENT
CMS-CMP Annual Adjustments

Pre-inflation 2016 2017 2019
(prior to 2016)

Category 2 Min. $50 Min. $103 Min. $105 Min. $107
Per Day Max. $3,000 Max. $6,188  Max. $6,289 Max $6,417
Category 2 Min. $1,000 Min. $2,063  Min. $2,097 Min. $2,140
Per Instance Max. $10,000 Max. $20,628 Max. $20,965  Max. $21,393
Category 3 Min. $3,050 Min. $6,2091  Min. $6,394 Min. $6,525
Per Day Max. $10,000 Max. $20,628 Max. $20,965  Max. $21,393
Category 3 Min. $1,000 Min. $2,063  Min. $2,097 Min. $2,140
Per Instance Max. $10,000 Max. $20,628 Max. $20,965  Max. $21,393
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~ OVERVIEW OF INCREASED ENFORCEMENT

Commonwealth v. Golden Gate Nat'l Senior Care, LL.C, 194 A.3d 1010
(Pa. 2018)

In June, 2015, the AG of PA sued a NF chain for violation of the PA Unfair Trade Practices
and the Consumer Protection Law, asserting claims for false advertising and fraud due to
understaffing. In March, 2017, PA Commonwealth Court found that the marketing
statements were mere “puffery”’ rather than material representations.

The AG appealed to the PA Supreme Court, and in September, 2018, the PA Supreme
Court reinstated the claims against the NF, stating that the NF made materially
misleading statements about the nature and quality og care provided to their residents.
Specifically, representations in brochures guaranteeing clean linens, fresh bedside ice
water, andy snacks at any time were contragicted by poor care at the facility. The Court
found that the UFTPCPL violations can be asserted for any fraudulent practice, whether
or not the practice is related to advertising or an inducement to enter the facility.

Moreover, the PA Supreme Court recognized that statements made in Plans of Care and
in Medicare/Medicaid claim submissions can be actionable under the Unfair Trade
Practices Act if the provider fails to deliver the care outlined in the plans or provide the
services claimed.

10



OVERVIEW OF RELEVANT SURVEY AND
ENFORCEMENT UPDATES

Final Revised Policies re: Immediate Imposition of Federal
Remedies

Substantive revisions to the prior guidance include:

e When the current survey identifies Immediate Jeopardy (IJ) that does not result
in serious injury, harm, impairment, or death, the CMS Regional Offices may
determine the most appropriate remedy.

e Past Noncompliance deficiencies are not included in the criteria for immediate
Imposition of Remedies.

e For Special Focus Facilities (SFFs), S/S level “F” citations under tags F812, F813,
or F814 are excluded from immediate imposition of remedies.

QSO 18-18-NH
Posting Date - 6/15/2018
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ERVIEW OF RECENT SURVEY AND ENFORCEMENT UPDATES

REVISIONS TO APPENDIX Q, GUIDANCE ON IMMEDIATE JEOPARDY

Revision creates a Core Appendix QQ that will be used by surveyors of all provider and supplier types in
determining when to cite immediate jeopardy.

Drafted subparts to Appendix Q focus on immediate jeopardy concerns occurring in nursing homes
and clinical laboratories since those provider types have specific policies related to immediate
jeopardy.

To cite immediate jeopardy, surveyors determine that (1) noncompliance (2) caused or created a
likelihood that serious injury, harm, impairment, or death to one or more recipients would occur or
recur; and (3) immediate action is necessary to prevent the occurrence or recurrence of serious injury;,
harm, impairment, or death to one or more recipients.

Removal of concept of “culpability” and replaced with concept of noncompliance.

A template has been developed to assist surveyors in documenting the information necessary to
establish each of the key components of immediate jeopardy.

QSO 19-09-ALL
Posting Date - 03/05/2019
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NEW LTC SURVEY PROCESS

New LTC Survey Process (Effective November 28, 2017)

e One unified survey process that will utilize strengths
from both the Traditional survey process and Quality
Indicator Survey (QIS) process

e Goal of being more effective and efficient
e Focus is resident-centered

e New survey process provides structure to ensure
consistency while allowing surveyors autonomy

» New survey process will be an automated process (i.e.,
computer software-based).

14



NEW LTC SURVEY PROCESS

Three Parts to New LTC Survey Process:

e Initial Pool Process
e Sample Selection

* Investigation

15
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NEW LTC SURVEY PROCESS

Survey Team Coordinator — Offsite Preparation

e CASPER 3 report for pattern of repeat deficiencies
* Results of last standard survey

e Complaints and Facility Reported Incidents (FRI) since
last standard survey

16
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NEW LTC SURVEY PROCESS

Facility Entrance

e Team Coordinator coordinates an Entrance Conference
o Entrance Conference Worksheet

o Matrix

e Initial brief visit to kitchen

e Surveyors go to assigned areas

17



NEW LTC SURVEY PROCESS

Entrance Conference Worksh

DEPARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDIGARE & MEDIGAID SERVIGES.

ENTRANCE CONFERENCE WORKSHEET

INFORMATION NEEDED FROM THE FACILITY IMMEDIATELY UPON ENTRANCE

Census number

Complete matrix for new admissions in the last 30 days who are still residing in the facility.

An alphabetical list of all residents (note any resident out of the facility).

Bt bl

Aﬁlrirst of residents who smoke, designated Slnukin_g times, and locations.
ENTRANCE CONFERENCE

Conduct a brief Entrance Conference with the Administrator.

Inl'i.auimatiun regarding full time DON coverage (verbal confirmation is acceptable).
Information about the facility’s emergency water source (verbal confirmation is acceptable).

Signs announcing the survey that are posted in high-visibility areas.

9. A copy of an updated facility floor plan, if changes have been made.

10. Name of Resident Council President.

Oooooon Dooo
Wi

11. Provide the facility with a copy of the CASPER 3.

INFORMATION NEEDED FROM FACILITY WITHIN ONE HOUR OF ENTRANCE

0

menus that will be served for the duration of the survey and the policy for food brought in from
visitors.

12. Schedule of meal times, locations of dining rooms, copies of all current menus including lh:rapculicu_

DEPARTISENT GF HEALTH AND HUMAN SERVICES
EENTESS ookt MEDICARE & MEDICAID SERVICES

ENTRANCE CONFERENCE WORKSHEET

25 Infection Prevention and Control Program Standards, Policies and Procedures, and Antibiotic
Stewardship Program.
26. Infl 7 ion Policy & X
27.QAA committee information (name of contact, names of members and i of me.

| 28 QAPI Plan.

20, Abuse Prohibition Folicy and Procedures,

31. Facility assessment.

30. Description of any experimental ch oecurring in the facility.

g waivers.

OooOooog o

{ of rooms meeting any one of the following conditions that require a variance
«  Less than the required square footage
+  More than four residents

INFORMATION NEEDED BY THE END OF THE FIRST DAY OF SURVEY

O

34 Provide cach surveyor with access to all resident clectronic health records — do not exclude any
information that should be a part of the resident’s medical record. Provide specific information on
how surveyors can access the EHRs outside of the conference room. Please complete the attached form
on page 4 whi titled “Electronic Health Record nformation.”

INFORMATION NEEDED FROM FACILITY WITHIN 24 HOURS OF ENTRANCE

13. Schedule of Medication Administration times.

35, Completed Medicare/Medicaid ication (CMS-671). - -

14. Number and location of med storage rooms and med carts.

15. The actual working schedules for licensed and registered nursing staff for the survey time period.
16. List of key personnel, location, and phone numbers. Note contract staff (e.g., rehab services).

Loooo

17. If the facility employs paid feeding assistants, provide the following informatior
a) Whether the paid feeding assistant training was provided through a State-approved training

b) The names of staff (including agency staff) who have successfully completed wtraining for paid
feeding assistants, and who are currently assisting selected residents with eating meals and/or
snacks;

<€) A list of residents who are eligible for assistance and who are currently receiving assistance from
paid feeding assistants.

program by qualified professionals as defined by State law, with a minimum of 8 hours of training:

INFORMATION NEEDED FROM FACILITY WITHIN FOUR HOURS OF ENTRANCE

18. Complete the matrix for all other residents. The TC confirms the matrix was completed accurately.

19. Admission packet.

20. Dialysis Contract(s), Agreement(s), Arrangement(s), and Policy and Procedures, if applicable.

21. List of qualified staff providing hemodialysis or assistance for peritoneal dialysis treatments, if’
applicable.

22. Agreement(s) or Policies and Procedures for transport to and from dialysis treatments, if applicable.

23. Does the facility have an onsite separately certified ESRD unit?

oo oooo

24. Hospice Agreement, and Policies and Procedures for each hospice used (name of facility designee(s)
who coordinate(s) services with hospice providers).

1/2018

1

36. Completed Census and Condition Inf ion (CMS-672).

[Nifuifs]

37. Please complete the attached form on puge 3 which is titled “Beneflciary Notice - Residents
Discharged Within the Last Six Months™.

1/2018 2



NEW LTC SURVEY PROCESS

Entrance Conference Worksheet

DEPARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

ENTRANCE CONFERENCE WORKSHEET

Beneficiary Notice - Residents Discharged Within the Last Six Months

Please complete and return this worksheet to the survey team within 24 hours. Please provide a

list of residents who were discharged from a Medicare covered Part A stay with benefit days

remaining in the past 6 months. Please indicate if the resident was discharged home or remained

in the facility. (Note: Exclude beneficiaries who received Medicare Part B benefits only, were

covered under Medicare Advantage insurance, expired, or were transferred to an acute care
facility or another SNF during the sample date range). o

Discharge Discharged to:

Resident Name

Date ___Home/Lesser Care i

@ Nf @ W R W N

12.

13.

16.

17.

18.

19.

20.

1/2018

DEFARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

ENTRANCE CONFERENCE WORKSHEET

ELECTRONIC HEALTH RECORD (EHR) INFORMATION

Please provide the following information to the survey tea

Provide specific inst
in the hard copy if u

ctions on where and how surveyors can access the following in
2 split EHR and hard copy system) for the initial pool record review process. Surveyors
require the same aceess staff members have to residents’ EHRs in a read-only format.

e first day of survey.

mation in the EHR (or

Fxample: Medications

EHR: Orders — Reports — Adminis
range — Run Report

tion Record — eMAR — Confirm date

Example: Hospitalization EHR: Census (will show infout of facility)
MDS (will show discharge MDS)

Prog Note — View All - €

sent)

Pressure ulcers

stom — Created Date Range - Enter time period
leading up to hospitalization — Save (will show where and why resident was

2. Dialysis

3. Infections

4. B

5.

6. ADL status

7. Bowel and bladder

8. Hospitalization

9. Elopement o

10. Change of condition

11. Medications

12. Diagnoses

13. PASARR

14. Advance directives

15. Hospice

Please provide name and contact information for I'T and back-up 1T for guestions:

IT Name and Contact Info:

Back-up I'l' Name and Contact Info:

1/2018
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

NEW LTC SURVEY PROCESS
Matrix for Providers

20
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Resident Name
CMS-8B02 (11/2018)
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NEW LTC SURVEY PROCESS

Initial Pool Process

e Sample size is determined by the facility census

e 70% of the total sample is MDS pre-selected residents
and 30% of the total sample is selected onsite by the
survey team

e Maximum sample size is 35 residents for larger facilities

21



> e

/

NEW LTC SURVEY PROCESS

Initial Pool Process

e First 8-10 hours onsite primarily spent completing initial
pool process

e Surveyors screen all residents in facility and narrow
down to an initial pool of about 8 residents per surveyor

e Surveyors complete an observation, interview (if
appropriate) and limited record review for the initial
pool residents to help identify those residents who
should be in the sample

22
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NEW LTC SURVEY PROCESS

Sample Selection

e After completing the initial pool process, survey team
chooses residents from initial pool to include in the
sample based on concerns identified from the interview,
observation and/or limited record review, and
consideration of resident-specific data

23
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NEW LTC SURVEY PROCESS

Investigation

o After selecting the sample, the team spends the rest of
the survey investigating all concerns that required
further investigation for every resident in the sample.
Facility task and closed record investigation are also
conducted (although dining is observed the first day)

* When investigations are complete, the team makes
citation, severity and scope decisions for every tag
identified by each surveyor.

24
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NEW LTC SURVEY PROCESS

Facility Tasks to be Completed with all Surveys

* Dining Observation

* Infection Control

* Beneficiary Protection
Notification Review

» Kitchen

Medication Administration and
Storage

Resident Council Meeting
Sufficient and Competent Nurse
Staffing

QAA/QAPI

25



NEW LTC SURVEY PROCESS

Critical Element Pathways

e Pathways provide guidance to surveyors during the
investigation process to determine compliance with the
LTC Requirements of Participation. (NOTE: LTC
Survey Pathways (total of 41) can be accessed via the
following CMS website:
https://www.cms.gov/Medicare/Provider-Enrollment-
and-Certification/GuidanceforLawsAndRegulations/
Nursing-Homes.html)

26
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STEPS TO PREPARING FOR A SURVEY

e Understand new LTC survey process

e Review LTC Final Rule (effective 11/28/16) and revised
interpretative guidance under Appendix PP of the State
Operations Manual (effective 11/28/17)

e Ensure policies/procedures comply with LTC Final Rule
e Educate/Train facility staff regarding policies/procedures

e Train staff on what to expect during a survey

27
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STEPS TO PREPARING FOR A SURVEY

e Conduct Mock Surveys

« Facility staff vs. outside consultant

» Utilization of Entrance Conference Worksheet, Facility
Matrix and Critical Element Pathways as tools to assess
compliance with LTC Final Rule and identify any systems,
procedures and/or processes of care that need
Improvements

 Address any compliance issues

28



HELPFUL LINKS:

New Survey Process - https://www.cms.gov/Medicare/Provider-
Enrollment-and-Certification/GuidanceforLawsAndRegulations/Nursing-
Homes.html

Revised F Tags - https://www.cms.gov/Medicare/Provider-Enrollment-

and-Certification/GuidanceforL.awsAndRegulations/Downloads/List-of-
Revised-FTags.pdf

Appendix PP of SOM - https://www.cms.gov/Medicare/Provider-

Enrollment-and-Certification/GuidanceforLawsAndRegulations/Downloads
/Appendix-PP-State-Operations-Manual.pdf

29
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DOH SURVEY/ENFORCEMENT
TRENDS FOR 2018

Total Surveys - 4,716
Most Frequently Cited Tags
* F684 (Quality of Care)
F689 (Fee of Accident Hazards/Supervision/Devices)
F880 (Infection Control)
F812 (Food Procurement, Store, Prepare, Serve)

e F842 (Resident Records)
Sanctions Issued

e Provisional I License - 3

e Civil Penalty - 184

Source of Information:
PA Department of Health

31



© " SURVEY RESULTS IN DOH CITING
DEFICIENCIES

Statement of Deficiencies (2567)

Plan of Correction
» Required elements
 Disclaimer language

» Potential for Imposition of Sanctions/Remedies

32
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CRITERIA FOR PAST NONCOMPLIANCE

All of the following criteria must be met for a survey team to cite past
noncompliance with a specific survey data tag (i.e. Ftag or Ktag):

1) The facility was not in compliance with the specific regulatory
requirement(s) at the time the situation occurred;

2) The noncompliance occurred after the exit date of the last
standard (recertification) survey and before the survey (standard,
complaint, or revisit) currently being conducted; and

3) There is sufficient evidence that the facility corrected the
noncompliance and is in substantial compliance at the time of the
current survey for the specific regulatory requirements.

33
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~ CRITERIA FOR PAST NONCOMPLIANCE
(CONT’D)

Strategies to evidence past noncompliance

Once deficient practice is identified, immediately
develop and implement a plan of correction

QAPI committee to conduct audits

Documentation of corrective measures
implemented (e.g. staff training, new/revised
policies, ongoing monitoring via audits)
Documentation to evidence past noncompliance

should be readily available to provide to surveyors if
questioned about deficient practice

34
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" APPEAL OPTIONS

IDR

State IIDR
Federal IIDR
DOH Appeal
CMS Appeal

DAB A

hpeal

Federal

 Court

35
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INFORMAL DISPUTE RESOLUTION (“IDR”)

Generally - The Federal Certification Survey Process
provides an informal process to dispute survey findings
with the State survey agencies. 42 C.F.R. 8488.331.

Purpose — To challenge one or more deficiencies on the
CMS-2567 that the facility believes was cited in error.

Timeline - Must submit IDR within the same 10-calendar
day period the facility has for submitting an acceptable
Plan of Correction.

Other - Failure to complete the IDR timely will not delay
the effective date of any enforcement action against the
facility.

36
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'IDR PROCESS

Facilities may not use the IDR process to
challenge:

 Scope and severity (unless substandard quality of care or
immediate jeopardy)

e Remedy(ies) imposed by the enforcing agency

e Failure of the survey team to comply with a requirement
of the survey process

e Alleged inconsistency of the survey team in citing one or
more deficiencies among facilities; or the

e Alleged inadequacy or inaccuracy of the IDR process

37
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"IDR PROCESS

Documentation to support IDR
IDR submitted to Department of Health for review

e Decision of DOH final — no appeal of final decision

[f IDR results in elimination of one or more deficiencies,
the following applies:

e Facility will receive a “clean” (new) CMS-2567

e Any enforcement action imposed solely as a result of one
or more deficiencies will be rescinded.

38
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STATE INDEPENDENT INFORMAL DISPUTE
RESOLUTION (“STATE IIDR”)

Pennsylvania’s Long-Term Care Nursing Facility
Independent Dispute Resolution Act (Effective
4/20/2012)

e Establishes an independent informal review process for

long-term care nursing facilities to dispute state and
federal survey deficiencies

e Quality Insights of Pennsylvania conducts the State
[IDR process

e State IIDR process conducted on a fee-for-service basis

39
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'STATE IIDR CON'T.

Timeline - State IIDR must be submitted within

the same 10 calendar days that facility has to
submit the POC

To request a State IIDR, the nursing facility must
submit:
e Written IIDR request that identifies the deficiencies
disputed and the reasons for the IIDR request
e Supporting documentation
e Copy of 2567
e Indicate type of review requested: Desk review,
telephone review or in-person review

40
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STATE IIDR CON'T.

QIP reviews the IIDR/supporting documentation and
submits a written recommendation to the facility, with
a copy to DOH, within 45 days of receipt of the IIDR
request.

If QIP sustains the deficiency, then QIP’s written
determination shall include the rationale for its
decision and provide recommended action that the
facility can implement to achieve compliance.

If QIP reverses the deficiency and DOH disagrees,
DOH has authority to nullity QIP’s decision.

41



FEDERAL INDEPENDENT INFORMAL

DISPUTE RESOLUTION (“FEDERAL IIDR”)

Federal IIDR applicable if:
e The Centers for Medicare and Medicaid Services (“CMS”) imposes civil
money penalties against the nursing facility; and

e The penalties are subject to being collected and placed in an escrow
account pending a final administrative decision.

CMS may collect and place imposed civil money penalties in an escrow
account on whichever of the following occurs first:

e The date on which the IIDR process is completed, or

e The date which is 9o calendar days after the date of the notice of imposition
of the civil money penalty
NOTE: If a facility utilizes the IDR or State IIDR process to challenge the
survey findings, the facility cannot also utilize the Federal IIDR
process for the same survey unless the IDR or State I[IDR process
(whichever is applicable) was completed prior to the imposition of

the civil money penalty.
42
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FEDERAL IIDR

Timeline:

e A request for a Federal IIDR must be submitted within 10 calendar
days of the receipt of the letter from CMS regarding the imposition
of the civil money penalties.

e The Federal IIDR shall be completed within 60 calendar days of a
facility’s request.

(Note: The Federal IIDR is deemed completed when a final decision
from the IIDR process has been made, a written record has been
generated and the State survey agency has sent written notice of
this decision to the facility. The IIDR process is also considered
to be completed if a facility does not timely request or chooses
not to participate in the IIDR process.)

43
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FEDERAL IIDR

During the Federal IIDR process, a facility may not
challenge other aspects of the survey process, such
as:

 Scope or severity (unless substandard quality of care or
immediate jeopardy)

e Remedy(ies) imposed

e Alleged failure of the survey team to comply with a
requirement of the survey process

e Alleged inconsistency of the survey team in citing
deficiencies among other facilities; or the

e Alleged inadequacy or inaccuracy of the IDR or IIDR

process
44
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FEDERAL IIDR

Request for Federal IIDR must include:

e Copy of CMS letter indicating facility is eligible for an
[IDR review

e Written IIDR request that identifies the deficiencies
disputed and reasons for the I[IDR request

e Supporting documentation
PP g

e Names and contact information for residents involved in
the deficiencies for which the facility seeks an IIDR
review or the appropriate resident representative(s)

45
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FEDERAL IIDR

Opportunity for Resident or Resident’s
Representative to comment:

e Once a facility requests a Federal IIDR, the State must
notify the involved resident or resident representative,
as well as the State’s long-term care ombudsman, that
they have an opportunity to submit written comment

46
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FEDERAL IIDR

e The notice to the resident/resident’s representative, at a
minimum, must include:
o A brief description of the findings of noncompliance for
which the facility is requesting the IIDR, a statement about

the CMP imposed based on those findings, and reference to
the relevant survey date

« Contact information for the State survey agency, or the
approved IIDR entity or person regarding when, where and
how potential commenters must submit their comments

A designated contact person to answer questions/concerns

 Forresidents and/or resident’s representatives, contact
information for the State’s long-term care ombudsman.

47
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FEDERAL IIDR
e Written Record re: Federal [IDR

« The IIDR entity or person must generate a written record
as soon as practicable but no later than within 10
calendar days of completing its review

« Written record shall include:
List of each deficiency or survey findings that was disputed

A summary of the [IDR recommendation for each deficiency or
finding at issue and the justification for that result

Documents submitted by the facility to dispute a deficiency

Any comments submitted by the State long-term care
ombudsman and/or residents or resident representatives

48
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FEDERAL IIDR

e Federal IIDR Recommendation and Final Decision

« Upon receipt of the I[IDR written record, the State Survey Agency
(“SSA”) will review the IIDR recommendations and:

[f SSA agrees with IIDR recommendations and no changes will
be made to the disputed survey findings, the SSA will send
written notice of the final decision to the facility within 10
calendar days of receiving the written record from the IIDR
entity/person

If SSA disagrees with one or more of the recommendations of
the IIDR entity/person, the complete written record will be
sent to the applicable CMS Regional Office for review and final
decision. SSA will then send written notice of final decision to
the facility within 10 calendar days of receiving CMS’ final
decision.

49
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FEDERAL IIDR

e Federal IIDR Recommendation and Final Decision con’t.

If SSA agrees with IIDR recommendation(s) or has received a final
decision from the CMS Regional Office and changes will need to be
made to the disputed survey findings, the SSA will, within 10 calendar
days of receiving the written record:

Change deficiency(ies) citation content findings as recommended
Adjust scope and severity assessments if warranted by CMS policy
Annotate deficiency(ies) citations as “deleted” or “amended” where
appropriate

Have a SSA manager/supervisor sign and date revised CMS-2567

Promptly recommend to CMS that any enforcement action(s) imposed
solely because of deleted or altered deficiency citations be reviewed,
changed or rescinded as appropriate; and

Provide written notice of the final decision to the facility

50



e
OVERVIEW

/

T DR | StatelIDR Federal IIDR

Submitted within same 10
calendar days that facility
has to submit POC

No Fee

Can only dispute federal
deficiencies

NO NOTICE to and NO
OPPORTUNITY for
comment by
resident/resident’s
representative

DOH Reviews IDR

Submitted within same 10
calendar days that facility
has to submit POC

Fee-for-Service basis

Can dispute state and
federal deficiencies

NO NOTICE to and NO
OPPORTUNITY for
comment by
resident/resident’s
representative

Quality Insights of PA
reviews State IIDR but
DOH is final decision-
maker

Submitted within 10
calendar days of the receipt
of the CMS letter imposing
CMP’s

No Fee

Can only dispute federal
deficiencies

NOTICE to and
OPPORTUNITY for
comment by
resident/resident’s
representative

Independent entity within
the DOH reviews IIDR, but
if SSA disagrees, CMS is
final decision-maker
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DOH SUMMARY OF IDR/IIDR
RESULTS FOR 2018

/

IDR
e 129 Tags disputed
e 43% deleted (55)
e 13% revised (17)
State 1IDR
e 17 Tags disputed
o 18% deleted (3)
e 0% revised (0)
Federal IIDR
e 40 Tags disputed
e 0% deleted (0)
e 10% revised (4)

Source of Information:
PA Department of Health
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'DOH APPEAL

Possible Sanctions:
e CMP

e Provisional License

Appeal of Adverse State Orders

e File appeal within 30 days of the date of mailing of the
Order

e Appeal of sanction does not act as an automatic
supersedeas

e Must specifically deny the allegations
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DOH APPEAL CON’T

Appeal of Adverse State Orders (continued)
e Appeal filed with Health Policy Board
e Hearing Officer to conduct hearing

e Practical considerations
» Possible admissions?
 Probability of success
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CMS APPEAL

Possible Sanctions
e CMP

e Denial of Payment for New Admissions or All
Individuals

e L.oss of NATCEP

e Termination
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"CMS APPEAL

The facility must appeal within 6o days of receipt of notice of
imposition of remedies from CMS. Procedural elements of
the appeal process are as follows:

1. Notice of Appeal and request for hearing
2. Pre-hearing Procedural Order

a. Case readiness report

b. Document and witness exchange

c. Must identify evidence in exchange

56



.

'CMS APPEAL

Appeal Process con't.

3. Scheduling of hearing

d.

b.

CMS Motions to Dismiss
Timing

4. Hearing before Administrative Law Judge (“ALJ”)

d.

™o Ap o

preparation - clinical documentation
physical evidence

witnesses, identification of expert witnesses
oral and written summation

use of hearsay

burden of proof

57



e e

CMS APPEAL

Appeal Process con'.

5. Decision of ALJ
6. DAB Appeal

7. Specificity of Appeal. In order to preserve factual issues,
appeals should be specific, including which survey and
Tag numbers are being contested. The specific grounds
for the dispute should be included and explanations of
why the conclusions are incorrect. The focus should be on
the alleged deficient practice in comparison to the
regulatory requirement. Issues of timing, dates,
chronological order should be noted.
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CMS APPEAL

What is Subject to Appeal

1. Only actual remedies — not deficiencies alone

2. Severity and scope if related to IJ, Substandard Quality of
Care, Loss of nurse aide training

3. Cannot appeal proposed or withdrawn remedies
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CMS APPEAL

Appeal Considerations

1.

Nature of proposed remedy

d

b.
C.
d.

Immediate Jeopardy
Resident death, abuse, serious injury
Second consecutive S/S “G”

Second revisit with any deficiencies (including new
deficiencies) and 6 month mandatory termination
date is approaching

Termination proposed.
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"CMS APPEAL

Appeal Considerations con't.

2. Waiver of appeal in exchange for 35% discount on Civil
Monetary Penalty

3. (Canyou win on merits?
4. Cost
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CMS Proposed Rule Regarding Changes to Certain
Survey, Certification and Enforcement Procedures

CMS Proposed Rule (Requirements for Long-Term Care Facilities:
Regulatory Provisions to Promote Efficiency and Transparency) -
Issued July 16, 2019

Proposed Changes to Survey, Certification & Enforcement Procedures

CMS proposes to revise §488.331(b)(1) (regarding informal dispute resolution
(IDR)) by adding language to specify that the IDR process shall be completed
within 60 days of the facility's request to dispute the survey findings if the
request by the facility is timely.

CMS proposes to revise 8§488.331(b)(2) to specify that survey results are not to be
uploaded into CASPER before the resolution of the IDR or independent informal
dispute resolution (IIDR) processes.

CMS seeks to add new language to §488.431(a)(2) to specify that the facility must
receive written notification of the results of the IIDR, including the rationale for the
final decision.
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CMS Proposed Rule Regarding Changes to Certain
Survey, Certification and Enforcement Procedures
(cont’d)

CMS proposes to add language to 8488.431(a)(4)(i) to clarify that, in order to be
approved to conduct a federal IIDR, a component of an umbrella state agency must
have specific understanding of Medicare and Medicaid program requirements.

CMS proposes to revise §488.436(a) by eliminating the requirement for facilities to file
a written waiver of the hearing, and instead, including language to state that the facility
is deemed to have waived its rights to a hearing if the time period for requesting a
hearing has expired and CMS has not received a timely request for a hearing. The
accompanying 35% reduction of the civil money penalty would remain. So, if a provider
fails to timely submit a request for a hearing, then such provider would be deemed to
have waived their right to a hearing and would automatically be entitled to the 35%
reduction in the CMP.
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Tanya Daniels Harris, Esq.

LATSHA DAVIS & MARSHALL

\/\
—

ATTORNEYS AT LAW

717-620-2424
tharris@ldylaw.com

14560131.1
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